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Another Arrow in the Transportation 
Intermediaries’ Quiver: Using the Uniform 

Electronic Transactions Act to Enforce  
Online Terms and Conditions

Kenderick M. Jordan* 

In today’s market, many transporta-
tion intermediaries seek to control their 
liability and establish contracts with their 
customers by referencing or incorporating 
terms and conditions of service through 
hyperlinks. With this practice, it is impor-
tant to know the effects and legal validity 
that online terms and conditions of ser-
vice can have when incorporated into a 
written agreement as an electronic record 
by the Uniform Electronic Transactions Act 
(“UETA”).1 While documents referred to by 
a hyperlink may be incorporated by refer-
ence in a contract, the UETA’s recognition 
of terms and conditions stored on a website 
as a valid electronic record may bolster 
a contracting party’s position to enforce 
those terms and conditions. This article will 
focus on the effect the UETA may have on 
terms and conditions of service, and their 
contents, when referenced by a hyperlink 
in invoices, bills of lading, and the like.2 
Not only could the UETA be a useful tool for 
the litigator, but the express assent to the 
UETA laws in a transportation intermedi-
ary’s terms and conditions or onboarding 
process could add another layer of the effec-
tiveness to agreements in electronic format.

Conducting business electronically is 
commonplace today, and transportation 
intermediaries, whether on the interna-
tional or domestic side, often direct their 
customers to the terms and conditions of 
service by reference to a hyperlink. This 
includes insertion of hyperlinks in an inter-
mediary’s e-mail correspondence with 
customers,3 the face of a bill of lading,4 the 

bottom of an invoice,5 and in credit applica-
tions and powers of attorney. An electronic 
course of dealings is beneficial to intermedi-
aries when enforcing terms and conditions 
of service. Courts across the country have 
held that terms located at a hyperlink 
incorporated by reference in a contract are 
enforceable.6 Although many courts have 
upheld such terms and conditions of service 
referenced in shipping documents, both for 
international intermediaries7 and domestic 
property brokers,8 the issue is still regularly 
disputed in litigation. 

The UETA was drafted by the National 
Conference of Commissioners on Uniform 
State Laws in 1999. The proposal of the 
UETA was to help lessen the rigid barriers 
the statute of frauds and document reten-
tion statutes have on electronic commerce, 
and to help facilitate electronic transaction 
by legally recognizing electronic records 
and signatures.9 Currently, the UETA has 
been adopted by 49 states, the District of 
Columbia and the U.S. Virgin Islands.10

The UETA states that “[a] record or 
signature may not be denied legal effect 
or enforceability solely because it is in 
electronic form.”11 An electronic record is 
defined as “a record created, generated, 
sent, communicated, received, or stored 
by electronic means.” For the purposes of 
a property broker’s terms and conditions 
located at a specific hyperlink, the electronic 
record condition may be met because they 
are “stored by electronic means.” The hyper-
link further retains the electronic record for 
production at any time, which, generally, 
can be printed for tangible retention.

However, the inquiry should not stop 
there. The UETA “only applies to transac-
tions between parties each of which has 
agreed to conduct transactions by electronic 
means.”12 Section 5 of the UETA further 
states, “[w]hether the parties agree to con-
duct a transaction by electronic means is 
determined from the context and surround-
ing circumstances, including the parties’ 
conduct.”13 Satisfying this element may be 
the most crucial when determining if the 
UETA will strengthen a property broker’s 
position to enforce terms and conditions 
located at a hyperlink.

In Progressive Advanced Ins. Co. v. 
Corekin, the United States District Court 
for the District of Maryland found that the 
parties agreed to conduct business by elec-
tronic means by looking at the surrounding 
circumstances and conduct of the parties.14  
The plaintiff insurance company brought 
a declaratory action against the defen-
dant insured to limit the policy amount.15 
The court was to determine whether the 
defendant agreed to transact business 
electronically under the Maryland Uniform 
Electronic Transactions Act (“MUETA”), thus 
ruling on the validity of a waiver provision 
in the insurance policy.16 The defendant cre-
ated an online account and completed an 
online application for the insurance policy  * Marwedel, Minichello & Reeb, P.C. (Chicago, IL)
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with the plaintiff.17 During the application 
process, the defendant checked a box elect-
ing to subscribe to a lower coverage under 
the policy, thus waiving extra coverage, and 
typed his name in the signature space.18 The 
defendant paid all policy premiums, com-
municated with the plaintiff, and received 
copies of documents electronically.19 After 
the defendant submitted a claim to the 
plaintiff, the defendant received a disburse-
ment in the lower coverage amount.20 The 
defendant argued that under the MUETA 
the contract was void because he never 
agreed to conduct business electronically.21 
The court stated that Maryland law has 
provided a means to determine whether 
parties have consented to conduct business 
electronically by looking to “the context and 
surrounding circumstances, including the 
parties’ conduct.”22 The court reasoned that 
both parties’ conduct established a course 
of dealings that showed consent to conduct-
ing business electronically by creating an 
online account, receiving electronic cop-
ies of documents, communicating between 
one another electronically, and applying 
online.23

The Eastern District of California was 
faced with a similar issue in Stover-Davis v. 
Aetna Life Ins. Co.: to determine the valid-
ity of an electronic signature and whether 
the parties agreed to an arbitration clause 
by electronic means.24,25 In Stover-Davis, 
the plaintiff sued her former employer for 
wrongful termination, among other causes 
of action.26 The defendant employer filed 
a motion to compel arbitration based on 
an arbitration agreement contained in the 
employee handbook.27 The court ruled 
that the arbitration agreement was valid, 
and citing California’s Uniform Electronic 
Transactions Act, stated that the “context 
of the surrounding circumstances, includ-
ing the parties’ conduct” shows the parties 
agreed to transact business electronically.28 
The surrounding circumstances support-
ing the agreement to conduct business 
electronically were the plaintiff complet-
ing new hire paperwork online, creating 
an employee login and password for the 
company’s “e-service” to review company 
policies, and acknowledging online that 
the plaintiff reviewed the arbitration clause 
with her “e-service” employee login.29

In VT Holdings LLC v. My Investing 
Place LLC, the Court of Appeals of Utah 
found that the parties agreed to conduct 
business electronically in much lesser cir-
cumstances – a request by e-mail from one 
party prompting action by the other.30 A 
lender brought a judicial foreclosure action 
against a property owner. The lower court 
found the parties agreed to conduct busi-
ness electronically, thus a reconveyance to 
the property owner was valid.31 In response 
to the owner’s request for reconveyance, 
the lender signed, notarized and faxed a 
reconveyance to the owner.32 The owner 
e-mailed the reconveyance to the title com-
pany, which recorded and mailed a copy 
of the reconveyance to the lender, and the 
lender released its interest in the subject 
property.33 The lender subsequently filed 
a lawsuit seeking judicial foreclosure, and 
challenged the validity of the reconvey-
ance because the parties did not consent 
to conduct business by electronic means.34  
The court of appeals affirmed the lower 
court’s ruling stating that surrounding cir-
cumstances supported a finding that the 
parties agreed to conduct the transaction 
by electronic means.35 The appellate court 
reasoned that the lender accepted an e-mail 
with the attached request for reconveyance 
from the owner by signing and notarizing 
the document.36 “‘[T]he lack of a valid rea-
son why everyone would go to the trouble of 
preparing [the Request for Reconveyance], 
get it signed, get it notarized, and arrange 
to return it [electronically], for no legal 
effect,’ is the ‘primary weakness of the 
[appellee].’”37

In contrast, the Court of Appeals of 
Minnesota determined that the parties did 
not intend to enter into or conduct a trans-
action by electronic means in SN4, LLC v. 
Anchor Bank, FSB.38 In SN4, a group of buy-
ers were informed by a bank that a listing 
of foreclosed properties were available for 
sale.39 In a series of e-mail communica-
tions between the bank and the buyers, 
the buyers sent the bank an e-mail with 
a hand signed agreement.40 The buyers 
requested that the bank sign a hard-copy 
of the agreement and return by e-mail or 
hard-copy mail.41 The lower held that there 
was no evidence that would suggest the 
parties consented to transact by electronic 

means.42 The appellate court affirmed the 
decision stating that under the UETA, in 
order to determine whether the parties 
agreed to conduct business electronically, 
the court would need to look at the “context 
and surrounding circumstances, including 
the parties’ conduct.”43 The court further 
reasoned that while the parties e-mailed 
back and forth, the agreement was signed 
by hand, and the buyer requested a hard-
copy signature of the agreement.44 “Here, 
there was no express agreement between 
the buyers and the bank to electronically 
subscribe to the purported agreement…
[m]oreover, their conduct does not evidence 
an implied agreement to do so.”45

While the cited cases do not involve 
transportation intermediaries, the case 
law is illustrative for determining if the 
parties have agreed to conduct business 
by electronic means. Many intermediar-
ies conduct much of their business online 
through their websites by requiring custom-
ers to create an online account, transacting 
by booking shipments online, or prompt-
ing customers to request quotes online, 
and through e-mail communication. While 
courts differ on the requisite conduct to 
infer party consent to conduct transactions 
electronically, the nature of registering 
for online accounts with transportation 
intermediaries, requiring online booking 
through websites, and extensive electronic 
communication strongly imply transporta-
tion intermediaries and their customers 
agree to conduct business by electronic 
means. While such course of dealings sug-
gests assent to such electronic transactions, 
the inquiry is fact intensive as to whether 
the UETA will apply, and provisions of the 
UETA can even be waived by agreement.46  
However, the implementation of an express 
assent to UETA laws between transporta-
tion intermediaries and their customers 
for all electronically transmitted dealings47 
– i.e. e-mail correspondence, issuing bills 
of lading and invoices incorporating terms 
and conditions by way of hyperlink – may 
weigh in favor of the conclusion that the 
parties agree to conduct business elec-
tronically, further supporting the notion 
that a transportation intermediary’s terms 
and conditions located at a hyperlink are 
enforceable. Additionally, the UETA may 
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very well bolster current case law that has 
affirmed the validity of additional terms of a 
contract incorporated by reference through 

a hyperlink. In any event, when it comes 
to the enforcement of online terms and 
conditions, the UETA may prove beneficial 

to transportation intermediaries who con-
duct business online, and their litigators. 
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